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Zoning Police Power and 
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What, When and How
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Discussion Points

I. What is a legal condominium?
II. How can a city regulate condominiums verses 

apartments?
A. Scope of municipal zoning police power
B. Constitutional bar to imposing regulations affecting 

condominium development
C. Condo conversion ordinances

III. SEPA Review – Traffic impacts of condos verses 
apartments

I.  What is a legal condominium?

Essentially is the recording of a covenant upon title to real 
property with the County Recorder’s Office

Covenants are private contracts subject to all law of 
contracts

RCW 64.34 Condominium Act
• “Condominium” means real property, portions of which are 

designated for separate ownership, and remainder vested in 
common ownership by the unit owners.

• Created by the owner recording a declaration, survey map and 
plans in the same manner as recording a deed.

II.  How can a city regulate 
condominiums verses apartments?

Short answer:  Cities cannot regulate 
condominium development distinct from rental 
apartments.  With the exception of limited authority 
over conversion of rental units to condominium 
ownership.

Why:  Broad power to enact laws under a city’s 
police power authority has limits.

A.  The scope of municipal
police power is broad:

Municipal police power is as extensive as that of the state 
legislature, so long as the subject matter is local and the 
regulation does not conflict with state laws.

The scope of police power is broad, encompassing all 
those measures which bear a reasonable and substantial 
relation to promotion of the general safety, health and 
welfare of the people.
Weden v. San Juan County, 135 Wn.2d 678 (1998)
(County ordinance regulating use and operation of jet skis affirmed 
as lawful exercise of police power.)
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B.  Bar to regulating form of
ownership of multi-family buildings

Zoning deals with land use, not the owner, 
operator or occupant of land.
(Rathkopf, Law of Zoning and Planning, §2.03 [b].)

Matters not affecting the actual physical use of 
land are not proper matters for exercise of zoning 
police power authority. 
(Catholic Family Services v. City of Bellingham, 25 Wn.App. 33 
(1979).)

B.  Bar to regulating form of
ownership of multi-family buildings

Land use rights attach to the land itself and are 
not personal to the current owner or tenant.
(City of University Place v. McGuire, 102 Wn.App. 658 (2000).)

Zoning police power does not authorize municipal 
regulation of the right to sell or buy real property.
(Olympia v. Palzer, 42 Wn.App. 751 (1986).)

C. Condominium conversion 
ordinances

(1) Notice

(2) Right of first refusal to purchase

(3) Inspection of units for building code compliance 
prior to sale

III. SEPA review – traffic impacts
of condos versus apartments

Trip Generation (ITE, 9th Edition, 2012) for the “Apartment” and “Residential 
Condominium/Townhouse” land use categories.

Average Trip Rates for Apartment
• 6.65 daily vehicular trips per dwelling unit
• 0.62 weekday PM peak hour trips per dwelling unit
• Based on ~90 unique trip generation studies throughout the U.S. and Canada

Average Trip Rates for Condo/Townhouse
• 5.81 daily vehicular trips per dwelling unit
• 0.52 weekday PM peak hour trips per dwelling unit
• Based on ~60 unique trip generation studies throughout the U.S. and Canada

These data suggests an Apartment building generates ~15% more daily vehicular trips and ~20% more 
weekday PM peak hour vehicular trips than a condo/townhouse building of similar size.

Kevin L. Jones, PE, PTOE |  Senior Transportation Engineer
Transpo Group
Kevin.Jones@transpogroup.com
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Apartments vs. Condominiums
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The Apartment Market

Transactional Velocities

SOURCE: Gardner Economics – Tri County Area

Apartment 
Pricing 
Continues 
to Grow.

APA Conference
October 3, 2013
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Clear 
Premium for 
Newer Units 
and 
Appreciation 
Exceeds 
Seasoned 
Units.
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October 3, 2013
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Annual Delivery of New Units

Bold Bet 
on the 
Future.

The 
$640M 
question is 
Whether 
the Market 
Can 
Absorb all 
the New 
Supply.
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From an 
Historic 
Perspective, 
Unit Sizes 
Are Now 
Where They 
Were Back 
in 1965!

APA Conference
October 3, 2013



1/12/2014

2

Who Don’t Drive…..
As Much!

Provision 
of Flex-
Use 
Vehicles is 
Necessary 
and There 
are 
Tangible 
Cost 
Savings.

APA Conference
October 3, 2013

Apartment Trends
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Home-
Ownership 
Has Turned a 
Corner in the 
Region; 
However, 
Demographics 
Still Favor 
Apartment 
Owners/
Developers.

APA Conference
October 3, 2013
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Homeownership Rate Comparison

Seattle Portland U.S. Seattle Trend Portland Trend U.S. Trend

Apartment Outlook

1. Millennials – When they Get a Job –
Won’t Live in the ‘Burbs!

2. Rising Interest Rates Can Hurt, But they 
Can Help Too!;

3. Rate of Rental Growth is Peaking; And
4. There are Warning Signs that Need to 

be Addressed.

Warning Signs

• Markets Always Play Catch Up;
PEAK DECLINING

TROUGH

RISING PEAK DECLINING

GENERAL MARKET TRENDS

Real Estate Markets Are Cyclical, Not Linear

TIME/YEARS
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Warning Signs

• I Still See the Potential for Overbuilding in 
Select Sub-Markets; and

• Home Value Growth & Rising Interest 
Rates Are Changing Housing Choices.

• Markets Always Play Catch Up;

Vacancy Rate Forecast (‘14-’15)

0% 1% 2% 3% 4% 5% 6% 7% 8% 9% 10% 11% 12% 13%

Snohomish

Pierce

Southeast
King

Eastside

South Seattle
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Central Seattle

The For Sale Market

Condominium Values
King County

Spike Due 
to 1521 
Second 
Avenue!

New Values 
Frenetic 
Due to 
Supply 
Constraints.

Resale 
Market Not 
Recovered 
As Many 
Owners are 
Still 
Underwater.

SOURCE: Gardner Economics
APA Conference
October 3, 2013
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Resale Units

New Units

Listing Activity
King County

Although at 
Last Years 
Levels, 
Available 
Inventory 
Levels are 
Still 
Woefully 
Low.

SOURCE: Gardner Economics
APA Conference
October 3, 2013
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King County

The Bigger 
Picture Tells 
a Far 
Worse 
Story.

SOURCE: Gardner Economics
APA Conference
October 3, 2013
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Housing Affordability

Technically, 
the Tri-
County 
Remains 
Affordable

That Said, 
the Market 
Will be 
Tested as 
Interest 
Rates Rise.

SOURCE: Gardner Economics
APA Conference
October 3, 2013
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Housing Affordability

The First 
Time Buyer 
is Still Not 
Having an 
Easy Time!

As Would-
Be Buyers 
Enter the 
Market, 
How Will 
they Fare?

What Will 
they Buy?

SOURCE: Gardner Economics
APA Conference
October 3, 2013
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Comparisons
APARTMENTS

• Financing Available for 
Development;

• Long-Term Demographics 
are Favorable; 

• Oversupply Issues are 
Relative; 

• Urban vs Suburban Demand;
• Conversions are Not Likely?
• Rental Growth Will Exceed 

Inflation – For Now;
• Vacancy Rates Likely to 

Peak in 2016;
• Mass Transit is No Panacea.

CONDOMINIUMS
• Still Difficulty in Financing 

Larger Projects; 
• Homebuyer Financing 

Expensive;
• Land Values & Construction 

Costs are Escalating;
• Demand Limitations;
• Conversions are Unlikely;
• Who are the Buyers?;
• Is the “Forced Savings” 

Argument Still Valid?
• What About Families?
• Can We “Over-Densify”?
• Maybe Downtown isn’t the 

Answer!

Downtown Seattle

Socioeconomic Issues
Changing Households

Another 
2,400 
Families 
Moving 
Downtown 
Over the 
Next 5-
Years!

What Will 
Their 
Homes 
Look Like?

SOURCE: Gardner Economics
APA Conference
October 3, 2013
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Questions?

E-Mail Me For a Copy of This Presentation.
m.gardner@gardnereconomics.com

Economic
Trends and Outlook
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Follow My Thoughts!

Gardner Economics SeattleEcon

Matthew 
Gardner

seattleecon.wordpress.com

© 2013 Gardner Economics, LLC. and/or its licensors and affiliates (collectively, “GARDNER ECONOMICS”). All rights reserved. ALL
INFORMATION CONTAINED HEREIN IS PROTECTED BY COPYRIGHT LAW AND NONE OF SUCH INFORMATION MAY BE
COPIED OR OTHERWISE REPRODUCED, REPACKAGED, FURTHER TRANSMITTED, TRANSFERRED, DISSEMINATED,
REDISTRIBUTED OR RESOLD, OR STORED FOR SUBSEQUENT USE FOR ANY SUCH PURPOSE, IN WHOLE OR IN PART, IN
ANY FORM OR MANNER OR BY ANY MEANS WHATSOEVER, BY ANY PERSON WITHOUT GARDNER ECONOMICS’ PRIOR
WRITTEN CONSENT. All information contained herein is obtained by GARDNER ECONOMICS from sources believed by it to be
accurate and reliable. Because of the possibility of human or mechanical error as well as other factors, however, all information
contained herein is provided “AS IS” without warranty of any kind. Under no circumstances shall GARDNER ECONOMICS have any
liability to any person or entity for (a) any loss or damage in whole or in part caused by, resulting from, or relating to, any error
(negligent or otherwise) or other circumstance or contingency within or outside the control of GARDNER ECONOMICS or any of its
directors, officers, employees or agents in connection with the procurement, collection, compilation, analysis, interpretation,
communication, publication or delivery of any such information, or (b) any direct, indirect, special, consequential, compensatory or
incidental damages whatsoever (including without limitation, lost profits), even if GARDNER ECONOMICS is advised in advance of the
possibility of such damages, resulting from the use of or inability to use, any such information. The projections, and other observations,
if any, constituting part of the information contained herein are, and must be construed solely as, statements of opinion and not
statements of fact or recommendations to purchase, sell, hold or develop any asset. NO WARRANTY, EXPRESS OR IMPLIED, AS TO
THE ACCURACY, TIMELINESS, COMPLETENESS, MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE OF ANY
SUCH RATING OR OTHER OPINION OR INFORMATION IS GIVEN OR MADE BY GARDNER ECONOMICS IN ANY FORM OR
MANNER WHATSOEVER. Each opinion must be weighed solely as one factor in any investment decision made by or on behalf of any
user of the information contained herein, and each such user must accordingly make its own study and evaluation of each security that
it may consider purchasing, holding, developing or selling any asset.
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