
WA-APA Planning Law Conference
Historic Preservation Laws and

Local Planning

State and Federal Laws and Cultural 
Resources



Established by the National 
Historic Preservation Act of 

1966

Also established by state 
legislation  RCW 27.34 

State and federally funded    

Washington State Historic 
Preservation Office



Laws Pertaining to Cultural Resources

• National Historic Preservation Act of 1966

• State Environmental Policy Act (SEPA) 1971

• RCW 27.34 

• RCW 27.53 Archaeological Sites & Resources

• RCW 27.44 Indian Graves & Records (1941)

• Governor’s Executive Order 05-05 (2005)



• Established state historic preservation officer 
(SHPO) and state historic preservation office 
program functions.

• SHPO conducts surveys and maintains a 
comprehensive inventory of historic properties.

• SHPO administers the National Register of 
Historic Places program. 

• Set up federal-state partnership for grants.

• Granted regulatory authority under sections 101 
and 106.

FEDERAL LAW
National Historic Preservation Act 

of 1966



Section 106 is NOT New

• NHPA has been law since 1966

• Number of amendments and iterations 

in its regulations. 

• Most recent January 11, 2001

• It is a process

• Responsibility of the Federal Agency

• Consultative



Not an undertaking:

• Social Security payments, 

• Student Loans

• Purchase of Pens etc.

Undertakings subject 
to  Section 106 reviews 
include:

• Federally funded or permitted 
land altering activities;

• Federally funded or permitted 
building alterations.

• US Army Corps of Engineers 
permits

• EPA Safe Drinking Water 

grants

What Is An Undertaking?

– anything that can effect a historic or archaeological 

property either directly of indirectly:



Identification



“Historic Property”

Means any prehistoric or historic 

district, site, building, structure, or 
object included in, or eligible for 
inclusion on the National Register, 
including artifacts, records, 
and material remains 
related to such a property 
or resource.





Evaluation



• Location

• Design

• Setting

• Materials

• Workmanship

• Feeling

• Association

Integrity Considerations



Location, location, location!!



Setting 

Jackknife Ranch, Snohomish County 



Setting… Sea Ranch in 

California



Criterion A
Properties that are associated with events that have 
made a significant contribution to the broad patterns 

of our history



Criterion B
Properties that are associated with the lives of 

persons significant in our past.



Criterion C
Properties that embody the distinctive characteristics of 

a type, period, or method of construction or that 
represent the work of a master, or that possess high 

artistic values, or that represent a significant and 
distinguishable entity whose components lack 

individual distinction.



Criterion D
Properties that have yielded, or may be likely 

to yield, information important 

in prehistory or history.



RCW 27.53 Basics

“On the private and public lands of this state it shall be unlawful for any 

person, firm, corporation, or any agency or institution of the state or a 

political subdivision thereof to knowingly remove, alter, dig into, or 

excavate by use of any mechanical, hydraulic, or other means, or to 

damage, deface, or destroy any historic or prehistoric archaeological 

resource or site, or remove any archaeological object from such site.” 

UNLESS they have obtained a permit from DAHP 

in advance!



This includes:

-recorded and unrecorded sites and 

artifacts, 

-on both public and private lands,

-and applies to professional 

archaeologists as well.



• All disturbance, excavation 

or other alteration of Indian 

Graves, cairns or glyptic 

records requires an 

excavation permit from 

DAHP

• FYI - Universal grave 

protection for all 

• Applies to graves on ALL 

lands: state, county, city, 

and private

RCW 27.44, Indian Graves and Records



Civil Penalty Authority –

DAHP may:

• Issue civil penalties up to $5000 plus 

site restoration costs and investigative 

costs

• If you excavate/damage a site w/o a 

permit, or

• If you violate your permit.

• DAHP may deny future permits to 

persons who have violated this statute 

in the past.



RCW 27.53 definitions

Archaeological site records are not 

public records. Thus RCW 42.56.300 

exempts them from public disclosure



RCW 27.44 Indian Graves & 

Records

• All disturbance, excavation 
or other alteration of Indian 
Graves, cairns or glyptic 
records requires an 
excavation permit from 
DAHP.

• Universal grave protection     
for all. 

• Applies to graves on ALL 
lands: state, county, city, 

and private.



Archaeologists are not „licensed‟ or „certified,‟
however, the statute contains helpful (?) definitions:

• Professional Archaeologist –
new definition as of fall 2008 
*(list of professionals is on DAHP’s web site)•Graduate degree (MA or PhD in archaeology of related field)

•One year experience

•Four months field and analytical experience

•Demonstrated ability to conduct and complete research 

•If you don‟t meet this standard, you may work for an archaeologist who 

does for 4 years, provided you are pursuing the qualifications



How do you obtain a permit?

Paperwork! 

Including:  

• Permission from landowner

• Permission from Local Government

• Plan for inadvertent discovery of human remains

• Curation plan – how artifacts will be treated and 

where they will be stored – public/private

• Security plan

• Public education plan

• Commitment to analyze artifacts and write a report

• Site form, maps, and……..

A research design!



The process

DAHP must consult with the affected Indian Tribes and 

other parties when considering your permit application

30 day review and comment period (AWA peer review, 

Tribe/THPO, property owner, museum, etc. )

It takes 45-60 days to get your permit 

Plan ahead



What if you don’t?

DAHP can:

-Issue fines up to $5000

+ site restoration costs + investigative costs

Deny future permits to you
livelihood

other state/federal violations

Tribes can:
take civil action to remedy the 
damage/emotional distress (in the case of burial 
disturba)

These are known as CIVIL penalties



Historic and Abandoned Cemeteries (RCW 68.60)

Definitions

• Abandoned – county 

assessor can find no 

record of an owner, or 

last known owner is 

deceased and 

conveyance of title has 

not been made, or 

cemetery association is 

dissolved or otherwise 

ceased to exist







2008 HB 2624 - aka the “call 911 bill”

• Attempts to clarify process for notification 

upon discovery of human remains

• Changed the following:

– Requires you to call if you find skeletal 

remains anywhere

– Created State Physical Anthropologist

position at DAHP

– Directed DAHP to create burial 

database/map

– Created descendant notification process

– Changed definition of professional 

archaeologist

– Created human remains assistance 

account – funds to help with reburials



• Appointed by DAHP Director

• Must have a PhD in Anthropology/Archaeology with 
experience in forensic osteology

• Responsibilities: primary responsibility of 
investigating, preserving, and, when necessary, 
removing and reinterring discoveries of non-forensic 
skeletal human remains

• Available to any local government or tribal government 
to assist in determining whether discovered skeletal 
remains are forensic or non-forensic

State Physical Anthropologist



Ground Disturbing Activities

• If skeletal human remains are 
encountered during ground 
disturbing activities then:
– activity must cease

– area must be protected

– report the presence and location of 
the remains to the coroner and local 
law enforcement

• Held harmless (inadvertent 
discovery, other subsections met, 
in compliance with law)



WA-APA Planning Law Conference
Historic Preservation Laws and

Local Planning

Partners and Practices and Alphabet Soup:
NHPA, THPO, GMA, NATHPO



Continuing Our Conversation

• Federal Laws – National Historic Preservation 
Act (1966), Section 106, 36 CFR 800

• THPOs – Tribal Historic Preservation Office/r

• State/Local Laws – GMA, County Codes

• Strategies – Partners and Practices



Learning about CRM in the Wake of 
an “Archaeological Disaster”

• CRM context=laws, politics, gov’s, economics

• City of Blaine wastewater treatment plant 
expansion (original construction 1970s)

• Section 106 of the National Historic 
Preservation Act of 1966

• MOA with Treatment Plan

• Stop-work order August 1999

• Lummi Nation’s Semiahmah Recovery Effort 

(ongoing)

• Negative impacts to all communities 



Learning about Federal Legislation as
Tribal Historic Preservation Officer

• THPOs authorized by 1992 amendments to the 
National Historic Preservation Act (NHPA)

• 107 nationwide as of March 4; 10 in WA State

• Annual federal funding (ave. award FY ’10=$72,500)

• Fulfill up to ten SHPO responsibilities on-
Reservation; sovereignty and self-governance

• Implementing today’s legal alphabet soup:

üCultural resource planning is triggered by 
legislation vs. education (laws vs. universities)

üLaws are inconsistently implemented across 
agencies

üApplicants are often confused and resistant to 
perceived “extra”expenses



What Are Cultural Resources?

Archaeological Sites and Artifacts

Shell Midden

Nephrite Adze Blade
Photo - Wahl, 2005



Historic Artifacts

Mining Tools



Historic Buildings

Historic Cabin, Whatcom Co.

Whatcom Museum of History & Art



Traditional Cultural Properties (TCPs)



Historic Districts

Fairhaven



Bellingham Bay

Cultural Landscapes



Cultural Practices

Preparation of Healing Pole by Lummi Tribal Members



But WaitéThereôs More Federal 
Legislation to Learn as THPO

 

Federal Cultural Resource Legislation 

Prepared by Mary Rossi  10/21/02 

 NHPA  
(National Histor ic 

Preservation Act of 

1966) 

NAGPRA 
(Native Amer ican 

Graves Protection 

& R epatr iation Act 

of 1990)  

AIRFA  
(Amer ican Indian 

Religious Freedom 

Act of 1978) 

ARPA 
(Archaeological 

Resources 

Protection Act of 

1979) 

NEPA  
(National 

Environmental 

Policy Act of 1969) 

NASLA   
(proposed Native 

Amer ican Sacred 

Lands Act; also 

Rahall Bill / H.R. 

5155) 

Applies 

To: 

Fed. "undertakings" 

(includes funds and 

permits) 

Fed./Tribal lands; 

Fed. agencies and 

Museums 

Freedom of 

Religion 

Public/Indian lands;  

State/local laws re: 

trafficking 

Federal actions 

affecting environ-

mental quality 

Federal lands 

Protects: 

NRHP-eligible 

historic properties 

(includes TCP) 

Cultural items 

(remains; objects: 

funerary/sacred/ 

cultural patrimony) 

Access to sites Archaeological 

resources >100 

years (includes 

remains) 

Cultural and historic 

resources 

Sacred lands 

Penalties: 

Civil (non-

compliance by Fed. 

agency) 

Criminal 

(trafficking); 

Civil (non-comp. by  
Museum) 

No regulations Criminal (no permit 

or trafficking); 

Civil (violating 
permit) 

 Criminal (breach of 

confidentiality); 

Civil (appeal of 
agency decision) 

Tr ibal 
Actions: 

Sec. 106 Review;  
THPO 

ARPA permit 
process;  

Review Committee 

No regulations ARPA permit 
process (notification 

and consent) 

Participation in 
preparation of EA 

and EIS 

Petition and Appeals 
process 

Tr ibal 
Funding: 

Historic 
Preservation Fund 

(THPO; grants) 

Grants from the 
Secretary of Interior 

No regulations None  Grants from the 
Secretary of the 

Interior 

Confiden-

tiality:  

Sec. 304:  agency 

withholds certain 

types of information 

and Sec. of Interior  

determines who will 
have access to it 

Findings of the 

Review Comm.  

admissible in court;  

info. must be shared 

to prove affiliation 
and ownership 

No regulations Sec. 9: exempt from 

FOIA (Freedom of 

Information Act) 

unless certain 

conditions are met 

 FOIA exemptions = 

details of religious 

practices; signifi-

cance / location of 

sacred lands (peti-
tioners can waive) 

 Please Note: The information above is provided only as an example.  It does not portray all current legislation. 



And Still More to Learn as THPOé 
State, Local, and Tribal Legislation 

 RCW 27.44  
(Indian Graves 

and Records Act of 

1964) 

 

RCW 27.53 
(Ar chaeological 

Sites and 

Resources Act of 

1983)  

RCW 43.21 
(State Envir on-

mental Policy Act 

of 1971) 

RCW 90.58 
(Shoreline 

Management Act 

of 1971) 

RCW 76.09  
(Forest Practices 

Act of 1974)  

WAC 25-48  
(Ar chaeological 

Excavation and 

Removal Permit, 

1986) 

Appl ies 

To: 

Public and Private 

lands of WA 

Public and Private 

lands of WA 

Public and Private 

lands of WA 

(Class IV  F.P. only) 

Public and Private 

lands and waters of 

WA (200' upland) 

Forest lands of WA 

(Class I-IV Forest 

Practices need app.) 

Excavation permits 

for Public and Private 

lands of WA 

Protects

: 

Indian burial grounds 

and historic graves 

Archaeological 

resources and sites 

(includes remains) 

Historic, cultural, 

natural aspects of 

state heritage 

Historic, cultural, 

scientific, educa- 

tional resources 

Cultural resources Archaeological 

resources and sites 

(including remains) 

Penaltie

s: 

Criminal (knowing 

destruction/sale of 

artifacts/remains from 

graves; not reporting 

discoveries); 

Civil (by tribe or 

enrolled member) 

[Actual to tribe; 

Punitive to DAHP] 

Criminal (felony for 

knowing disturbance 

of graves; 

misdemeanor for no 

permit/non-comp.); 

 

Civil (by Director for 

no permit/non-comp.) 

 Criminal (gross 

misdemeanor for 

willful violations); 

 

Civil (for no permit or 

non-comp.) 

Criminal (gross 

misdemeanor for 

willful violations); 

 

Civil (for no permit or 

non-comp.) 

Criminal and Civil  

options exist for no 

permit or non-comp. 

[see RCW 27.44 and 

27.53] 

Tr ibal 

Actions

: 

Inadvertent 

discoveries of 

nonforensic Indian 

remains 

 

SHPO permit (noti-

fication to tribe of 

request to remove) 

Consult w/ Director 

on issuing permits 

Participation in 

preparation of DNS 

and DEIS; 

 

Public involvement 

and appeals process 

Local/DOE permit 

process; 

Comment on 

amendments to Master 

Plans; 

 

Public involvement 

and appeals process 

DNR notif. of apps. of 

concern; consult. w/ 

landowner to 

condition permit; 

forward to DAHP; 

MOAs w/ DNR, 

F&W, DOE re: 

landscape manage. 

DAHP notif. of app. 

for removal, may 

enter into consult. re: 

mitigation; 

 

Appeals process 

Tr ibal 

Fundin

g: 

None; ñskeletal 

human remains 

assistance accountò 

for discoveries 

None None None None None 

Confide

n-

tial ity: 

Not addressed Site/resource loca- 

tion exempt from 

public disclosure; 

Can be shared w/ 

involved agency  

Council on Environ. 

Policy can withhold 

information from 

public disclosure 

  [see RCW 27.44 and 

27.53] 

 

Please Note: The information above is provided only as an example.  It does not portray all current legislation. 



A Local Example from the 
Whatcom County Code

• Title 20 - Zoning

Chapter 72 - Point Roberts Special District

Part 652 - Archaeological resources

üProfessional archaeological resources site 
assessment required within 500 feet of a known 
archaeological site

üConducted at the expense of the applicant or project 
proponent

üIf significant archaeological resources, an 
Archaeological Resource Management Plan (ARMP) 
shall be prepared

üComments from DAHP, LNTHPO, and Nooksack Tribe 
shall be incorporated into recommended conditions

• Shoreline Management Program (WCC Title 23)

üIncorporates the same provisions



Best Practices:
NATHPO Study on Consultation

• NATHPO, ACHP, NPS collaboration

• Tribal Consultation: Best Practices in Historic 
Preservation (May 2005) 
www.nathpo.org/PDF/Tribal_Consultation.pdf

• Consultation=the process of seeking, discussing, and 

considering the views of others, and, where feasible, 
seeking agreement with them on how historic properties 
should be identified, considered, and managed

• Sec. 106 consultation b/w Tribes, Fed. agencies

• Early, respectful, informed consultation

• Tribes with THPOs, agencies with Tribal Liaisons 
more successful



APT Education/Training:
Cultural Resource Protection Summit

Our Goal

Promote an open, frank discussion about the 
intersection between cultural resources & land use

Why?

• Lessons learned from the Semiahmah Recovery 
Effort

• We believe early, collaborative cultural resource 
planning is an effective means of finding 
resolution to issues before they escalate into 
emotionally-charged, divisive, and expensive 
stalemates or law suits



APT Education/Training:
Cultural Resource Protection Summit

Our Methods

• Invite all affected parties to the same event

• Provide a friendly room for parties to talk 
openly about themselves and the role they 
play in cultural resource protection & land use

• Tribal attendance actively pursued

• Panels vs. Papers

• Keynotes and Networking



Broad Themes Summit Present
May 23-24, 2011

• During the Great Recession, are there actually 
opportunities for our communities, our businesses, our 
shared resources?  

• How should we respond if the role of government is 
curtailed?

• In what ways can the private sector mobilize to ensure 
that resources are still protected?

• As competition for financial, cultural, natural, and other 
“resources” increases, how will we respond?  What are 
our options?

ü Critical thinking, strategic planning and action, and 
creative partnerships must factor into our response, 
perhaps now more than ever 



Can You Name the
Single Most Important Element of

Successful Consultation
(including that done for the purposes of 

local historic preservation planning)??



Resources
• National Park Service (Laws, Executive Orders, and Regulations) -

http://www.nps.gov/history/laws.htm

• National Park Service National Center for Cultural Resources – Federal Historic Preservation 

Laws (book)

• Dr. Thomas F. King – Cultural Resource Laws & Practice: An Introductory Guide (book)

• U.S. Code - http://uscode.house.gov/search/criteria.shtml

• Code of Federal Regulations - http://www.gpoaccess.gov/cfr/index.html

• Library of Congress (treaties, bills, laws, Congressional activity, etc.) - http://thomas.loc.gov/

• National Association of Tribal Historic Preservation Officers (NATHPO) -

http://www.nathpo.org/mainpage.html

• Advisory Council on Historic Preservation (ACHP) - http://www.achp.gov/

• Revised Code of Washington - http://apps.leg.wa.gov/rcw/

• Washington Administrative Code - http://apps.leg.wa.gov/wac/

• WA State Dept. of Archaeology and Historic Preservation (DAHP) - http://www.dahp.wa.gov/

• WA State Government - http://access.wa.gov/

• WA State Legislature - http://www.leg.wa.gov/legislature

• Governor’s Office of Indian Affairs (GOIA) - http://www.goia.wa.gov/

• National Trust for Historic Preservation - http://www.preservationnation.org

• Washington Trust for Historic Preservation - http://www.wa-trust.org/

http://www.nps.gov/history/laws.htm
http://uscode.house.gov/search/criteria.shtml
http://www.gpoaccess.gov/cfr/index.html
http://thomas.loc.gov/
http://www.nathpo.org/mainpage.html
http://www.achp.gov/
http://apps.leg.wa.gov/rcw/
http://apps.leg.wa.gov/wac/
http://www.dahp.wa.gov/
http://access.wa.gov/
http://www.leg.wa.gov/legislature
http://www.goia.wa.gov/
http://www.preservationnation.org/
http://www.wa-trust.org/
http://www.wa-trust.org/
http://www.wa-trust.org/

